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;  «HE LAw oF BLANDER A8 APFLIC\BLE TO P'HYEI-
crans,—The following paper on this subject appeara
in the August No. of the American Law Register.
Our only excuse for copying it entire, and thus con-
suming so much space, is the interest and profit
with which, we are convinced, our readers will pe-
ruse it:

There is, perhaps, no class of professionsl meo
| more subject to abuse, and it is believed, more pow-
erleas to obtain redress than physicians. Aboul
clergymen, the law has thrown its protecting amm
and public opinion has been wont to overlook, if not
to pardon their shortcomiogs, The clergyman is a
gort of privileged person, whose character is tried
before and whose conduct is regulated by ecclesiant-
ical tribunals te which the courts of law hawe
relegated it. Lawyers can take care of them-
selves, .

For alleged professional misconduct, incapacily or
ignorance, for rumored unakilful treatment of dis-
eases, physicians who choose may have recoume to
legal proceedings. But to cowhide the editor or sue
the newspaper for the circulation of a libel, may be
said In either case to be social suicide. The physi-
cian must grin and bearit. But if he braves public
opinion and asserts his rights, if he endeavors to
obtnin satlsfaction at law, the chances are, Lo say the
least, uncertain. It 18 doubtful, ns the luw now
stands, what charges of misconduct in a physician
in a single instance arc actionable.  One court
{Camp v. Marfin, 23 Conn. 86) has held that words
spoken of a physician, charging mm merely with
ignorance or misconduct in the treatment of s partic-
ular cage were not actionable, par 2. The words

L |were. “If Dr. C. had cootinved to treat her, she

would have been in her grave before this time.  His
| treatment of her was rascally.” "
Another court (Sesor v. Harrds, 18 Barb., 425) has’

| adopted a contrary view in 4 similar case, where the
| words were: “*Dr. 8. killed my children. He gave
them tenspoon doses of calomet; it killed them; they

] died right off, the same day.” This last is no doubt
a more aggravated case, but it is difficult to under-

! stand the grounds wpon which the principle was dis-
tinguished in the two cases.  The court said in the
lnst instance that in the reodition of its judgment it

| was borne out by the suthorities, while in the first
| case, the courl was equally confident afier having ex-
: amined the authorities that none could be found,
| analogous to the case at bar, 1o justify an action for
damages per 8. Both, however, united on one case
(Sumner v. ey, T Conn. 257), as being in point,
and it is smusing to observe what different con-
structions the two opposiog tribunnls gave to a case
which muat certainly have de¢ided one way or the
ather. The Connecticut court said it thought that
the case referred to so far from verying the rule as
they had given it, intended to sanction it, and quoted

at length from C. J. Hosmer, as follows: I readily
admit that falsehood may be spoken of a physician’s
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praclice in a particular case, sscribing to Lim only
such want of information and good mansgement as
ia compatible with general koowledge and ekill in
his profession, and that when such & case arises, un-
less some specinl damape exista, his character will
be congidered as unhurt and no damage will be pre-
sumed. But on the other hand, it is indisputable that
& calumnioua report in & particular case may imply
groes ignorance and noskilfuloess, and do lhim ir-
reparable damage. A physicinon may mistako the
symptoms of o patient, or may misjudge as to the
nature of his discese and even as to the power of the
medicine, and yet his ervor may be of that pardon-
able kind that will do him no cssential prejudice, be-
cause it is rather a proof of human inperfection than
of culpable ignorance or unskilfuloess. On the con-
trary, asingle actof his, may evidence gross ignornance
and such o deflciency of skill a8 will not fail to in-
Jure his reputation and deprive him of general con-
fidence.”

Now the New York court on the other hand, said
that the doctrine lnid down in the cases of Poe v.
Mondford, Cro. Ellz. 620, and Fost v. Brown, 8
Johns, 04, both of which werc adopted as author
itics by the Connecticut court, had been repudiaied.
In the former defendant charged plaintiff with hav.
ing killed & patient with physie, and it was held,
that the words were not actionable per s2, and that
the law only gave ao action for words affecting o
man's credit in his profession, as chargiog him with
ignorance or want of skill in general.  In the latter
the words were spoken of an attorney: “'F. koows
nothing about the suit, he will lead you on unlil he
has undone you;" and it was beld on the suthority
of the former that no specinl damage being shown,
the action would not lie. Rejecling thebo two cases
az unauthoritative, the New York court also guoted
from the case of Summer v. Utley, supra, as follows:
“‘As a general prineiple it can never be admitted that
the practice of a physician in a parlicular case may
be caiumupiated with impunity unless special damnge
is chown. By confining the elander to particulars,
a man may be thus ruined in detail. A calumnia-
tor might follow the track of the plaintiff and begin
by falsely ascribiog ta the physician the killing of
three persons by mismanagement, and then the mis-
taking of an artery for a vein, and thus might pro-
ceed to miscepresent every single cuse of his practice
uotil bLis reputation should be blested Leyond
remedy. Instend of murdering choracter by onc

giroke, the victim would be succesgively cut in:

pieces, and tlie only difference would be in the man-
nar of effecting the same result.”

It is good to best your adversary with his own
weapons, and while the case of Swmmer v, Uilay,
decided in effect that slanderous words apoken of a
physician were actionable per s, the court in Camp
v. Martin, supra, notwithstandiog, drew a favorable
conclusion for holding thetin its cose slandesous
works were not sctionable per ss. It is true that the
case of Summer v. Ulley was somewhst atronger
than either of the other two, and may have furnish-

ed grounds for the distinetion that was drawn be-

tween gross ignoranca in a singls instance, and gross
ignorance generully in the treatment of discases, but
there secms to us to be little, if noy, differcoce be-
tween s case where the words were that a doctor
killed his patient, and one where they alleged that if
he had eontinued to trcak the patient she would have
been dend by this time, so far as the presumption of
incapacity is concerned. In Summer v. Uifey the
words imputed gross ignorance generally and par-
ticularly. The defendant said of the physician:
*'He has killed three and ought to be hung—damno
him. They all died through his mismanngemont.
I have understood that he loft an ofter-birth, sod
the man that would do that cught to be hupog;” and
oo another oceasion, addresaing himself to Mrs. H.,
who had employed plaintiff as her physiclan, said;
“'He was the means of her sickness by cutting an
artery in her head—damn him; you ought not to
pay him & cent; if Mr. H. had taken him np for it,
it would have cost him $400. It ought to be put in
the powapapers.” The rule muy be sgid to be as
Chief Juatice Hogmer put it though it does not appear
to be vory clear: ''Thie then is the correct principle,
that the misrepresentations of & physician's practica
in & particular case, if it does not warrant the pre-
sumption of damage is not actionable, unless special
damages are averred and proved; but If from the pa-
ture of the ealumny damnares are inferable, the
words are actionnble,”

The question s il remalos, when do the mistepre-
sealations of & physician's practice ina particular
case warrant tho presumptions of damage? It is al.
lowed that slanderous words alleging groas
ignornnce  geoernlly or such  ignorance  or
thorough incapacity as unfita him for the proper
exercise of his profession, arc actionable per s, To
say of n physician: “Heis s quuck:" (Pickford .
Fuleh, Dorchester Assizes, 1787): or “He is an em-
piric and o mountebank:”  *“Vin, Abr. Act. for
Words, 5. 0 12); or “He is o quack; if he shows you
g diploma it is & forgery ™ (Moies v, Thernton, 8
Term Rep 308);" or ""He is no doctor he bought his
diplomn for $30;" { Berguid v. Puchta, 2 Thomp. &
C. (N. Y.} 322); or ““He is & drunken fool and an nss
snd never wos u scholar;” (Cuwdrey v, Tedey, Godb,
441); or “He has killed six children in one year:”
{Currel v. White, 33 Barb, 013); or *“It iz a world of
lood that he has to answer for in this town theough
Lis igorance. e was the death of J. P, He killed
his patient with physic;” )Tuify v. Alewin, 11 Mod,
221); or ©'I wonder you had him to attend him. Do
you know him. He is not an apotbecary; he has
not passed any cxamination. He is a bad charaster;
nooe of the medical men here will meet him, Bever-
have died that lie has attended to, and there have
been inguests held upon them.” Southes v. Denny, 1
Ex, 196.) Inm all these cases it hos becn hLeld that
damages are inferable without proof: but to say of a
physician, “*He iz so steady drunk that be cannot
get businesz any mo.e;" (1 Ohio 83 p.); or “Ic is a
two-penny bleeder;” (Huster v. Small, 3 Whart. 188);
or to charge an allopathic physiclan with having
met homeopathiats in consultation, and fhat in’ the
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opinion of the profession it was improper to do 80
and against etiquette, and further, that in the opinion
of the profession it was disgraceful to meet & hmozo-
pathic in consultation (Clay v, Reberts, BL. T. N, &
897); or to charge him with adultery not necessarily
touching him io his profession wilbout showing that
it was connected with his profession { Ayre v. Craren,
2 Ad. & E. #), liave been held not actlonable per s
_ While the nuthorities are generally agreed as to
charges of gross iguornoce or ncapacity in the ex-
ercise of the Jduties of the physician, it is oot casy to
determine what words are aclionable in themselves
in specinl .instunces. In ooalogous, and even io
preciscly similar cases, the courts are divided.
Where the words were:  "He killed my child, it
was the saline injection that did it;" (Hdwall v. Rue-
sall, 4 M. & G, 1000); or " He las killed wmy child by
giving it too much calomel,” (Joknson v. Bobarisen, 8
Porter 480}, they have been held actionable per 22
And, on the contrary the words, e has killed his
patient with physic,” (Poe v. Mondford, supra,) or
“In my opinion, the bitters A fixed for B, were the
cause of his death,” (Joner v, Diver, 22 Ind. 134), or
*‘He gave my child too much mercury, or made the

medicine wrong through jenlousy, beeanse 1 would |

not allow him to use his own judgment,” | Misall v
Russell, supra), have boen held pot actionable in
themselves.

In the examination of these cases, it will be found
that whore the physician i3 charged with killmg his
patient, the words have been held actionnble on ae-
count of the imputation of crime which they
import, and the only cose in which such
languago las heen bield not actionable, is that of Poe
v. Mondford, of an early origin. ‘The case was re.
Jecied by the court in Secor v. Harris, on the ground
that it was decided at a time when the doctrine of
mirior senaus prevailed. And as for the case of Jones
w, LDirer, the court held that the worda wore not
actionable, becanse they did not import & charge of
murder; that if the defendsot hod said thet “the
bitters Dir. D). gave John Smith, caused his death;
there was enough polson in them to kill ten men,”
he would hiave been held guilty of the charge, dnd
the words have thien been actionable.

How such words oecessarily import the crime of
murder or manslaughter, in the absence of any ex-
pression of intention, is not quite clear. Thiz was
not the ground of the decision in & case of & non-pro-
fessional, cliarged with having destroyed the life of
patient hy mistaken, but well-meant, ¢forts to save
his life: Mur.d v. Dosison, 9 Paige (N. Y.) 380. But
even if the words do not import the charge of crime
or of gross incapacity generally, there seems io be
raason for holding that they should be actionable.
It is true, as was said in o former cuse, that & physi-
cian might make o mistake in bis treatmont of a dis-
ease, becouse it was rather o proof of buman imper-
fection than of culpable lgnorapnce, Lut the conse-
gquences arc often as fatal to him as though the
charge was a general onc. His mistake might be of
“'that pardopable kind" which would do him no io-
jury in Lis profession, but the public might not

pardon it,  And what if he is' not guilty of the
charget What if hie has done his duty towards his
patient, and has adopted every means in his power,
and such as were recorgoized in the profession aa
suitabile for the case, to restore bim to health? The
conspquences, so far as the public are concerned, are

_ lhe same, with the additional mental suffering which
, every man must undergo whose conduet and whose

aclions are grossly misrepresented hefore the com-
munity at large. True, the law docs not deny him
remedy, if he chooses to take it. Perbaps it would
be mare fatal to resort to legal proceedings in any
case. If be does, he is compelled to show special
damages, for mone will be inferred. This alone
would cause many to hesitate before bringing an
action. The difficulty attendaot upon proving dam-
aged, the length of time intervening Letween the
publicalion and cousequences of a slander, would
deter muny from e prosecution of the slanderer,

As the cascs now stand, one may bring almost
suy charge of misconduct ngainst a physician in a
particular case, without subjecting himself to an
action for damages per 2, provided it does not come
within thu category of a statutory crime, or impute
to him penerally ineapacity.





